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1. Purpose

To provide direction and guidance to Department of Homeland Security (DHS) officials and employees relating to the administration of adverse actions and appeals of adverse actions. The direction and guidance in this Management Directive supplement the regulations in 5 C.F.R. §9701, Subpart F, Adverse Actions, and Subpart G, Appeals, the purpose of which is to streamline and simplify adverse actions and appeals procedures while ensuring due process for DHS employees.  Therefore, this document must be used in conjunction with the DHS regulations noted above.  The Mandatory Removal Offenses authorized by these regulations (5 C.F.R. §9701.607) will be addressed in a separate Management Directive.
2.  Scope

A.
Actions covered 

1. Reprimand 

2. Furlough of 30 days or less

3. Reduction in pay (including reduction in pay within a band)

4. Demotion

5. Suspension, including indefinite suspension

6. Termination during probationary, trial, or initial service period 

7. Removal

8. Suspension or removal in the interest of national security

B.
Employees covered: refer to 5 C.F.R. §9701.604(c)

C. Employees excluded: refer to 5 C.F.R. §9701.604(d)

3.  Authorities

A. Public Law 107-296, Homeland Security Act of 2002.

B. 5 U.S.C. §1204; §3321; §3502; §5102(c)(11); §5304; §7521; and §9701.

C. 5 C.F.R. §297.204; §§315.801 et seq; §316.304; §339.104; §339, Subpart C; §731; and §831.1205.

D. 5 C.F.R. §9701, Subparts F and G.

E. 5 C.F.R. §9701.343

F. Regulations of the Merit Systems Protection Board (MSPB), to the extent that those regulations have not been superseded by and do not conflict with 5 CFR Part 9701.

G. Executive Order 11203, “Permitting certain qualified employees of the Treasury Department to be given career appointment,” March 12, 1965.
4.  Definitions

A.  Adjudicating official means an administrative law judge, administrative judge, or other employee designated by MSPB to decide an appeal presented to that agency.

B.   Adverse action means a furlough for 30 days or less, a suspension of any length, a demotion, a reduction in pay or a removal.

C.   Band means a work level or pay range within an occupational cluster.

D.   Competencies mean the measurable or observable knowledge, skills, abilities, behaviors, and other characteristics required by a position.

E.   Current continuous service means a period of service immediately preceding an adverse action in the same or similar position without any break in Federal civilian employment.
F.   Day means a calendar day.
G.
Demotion means a reduction in grade, a reduction to a lower band within the same occupational cluster, or a reduction to a lower band in a different occupational cluster under rules prescribed by DHS pursuant to 5 C.F.R.§9701.355.

H.  Furlough means the placement of an employee in a temporary status without

       duties and pay because of lack of work or funds or other non-disciplinary reasons.

I.    Grade means a level of work under a position classification or job grading system.

J.    Indefinite suspension means the placement of an employee in a temporary status without duties and pay pending investigation, inquiry, or further Department action.  An indefinite suspension continues for an indeterminate period of time and usually ends with either the employee returning to duty or the completion of any subsequent administrative action.

K. Initial service period (ISP) means the 1 to 2 years an employee must serve after selection [on or after the date Subpart F of 5 CFR 9701, Adverse Actions, becomes applicable, as determined under 5 C.F.R. §9701.102(b)] for a designated DHS position in the competitive service for the purpose of providing an employee the opportunity to demonstrate competencies in a specific occupation. 

L.  MSPB means the Merit Systems Protection Board.

M. Pay means the rate of basic pay fixed by law or administrative action for the  position held by an employee before any deductions and exclusive of additional pay of any kind.  For the purpose of Subpart F, Adverse Actions, pay (including reduction in pay within a band) does not include locality-based comparability payments under 5 U.S.C. §5304, locality or special rate supplements under Subpart C of 5 CFR 9701, or other similar payments.

N.  Petition for review means a request for review of an initial decision issued by an adjudicating official.

O.  Preponderance of the evidence means the degree of relevant evidence that a reasonable person, considering the record as a whole, would accept as sufficient to find that a contested fact is more likely to be true than untrue.

P.  Probationary period generally means the first year of service of an employee who is given a career or career-conditional appointment under 5 C.F.R. §315.801.

Q. Reduction in pay within a band is a reduction of no more than 10% of an employee’s basic pay for unacceptable performance or conduct.

R.  Removal means the involuntary separation of an employee from the

                                 Department and from Federal service.

S. Similar positions means positions in which the duties performed are similar in nature and character and require substantially the same or similar qualifications, so that the incumbent could be moved between the positions without significant training or undue interruption to the work. 

T.  Suspension means the temporary placement of an employee, for disciplinary reasons, in a non-duty/non-pay status.
5.  Responsibilities:
A. Secretary of the Department of Homeland Security

1.  Ensures the fair and sound administration of the Department’s adverse action and appeals programs; and

      2.  Exercises sole authority to suspend or remove an employee when she or he considers suspension or removal in the interests of national security.
B. DHS Under Secretary of Management, through the Chief Human Capital

      Officer (CHCO)

1. Develops and administers this Management Directive and any necessary operational guidance documents;

2. Pursuant to 5 C.F.R. §9701.612, establishes procedures for keeping records of all relevant documents in accordance with the General Records Schedule and the Guide to Personnel Recordkeeping;
3. Pursuant to 5 C.F.R. §297, establishes the regulations to govern the maintenance, protection, disclosure, and amendments of written reprimand files and adverse action files covered by the applicable system of records as defined by the Privacy Act of 1974 (5 U.S.C. §552a);
4. Ensures that the adverse action program set forth in this Management Directive and in 5 C.F.R. §9701, Subparts F, Adverse Actions, and G, Appeals, are evaluated on a regular basis;

5. Requests that the Director, U.S. Office of Personnel Management (Director, OPM) intervene or seek judicial review on behalf of the Department’s organizational entities in pending MSPB appeals or arbitration decisions; and

6. Monitors and ensures compliance by all components with the requirements of this directive.
C.   The Heads of the DHS organizational elements:  

                               1.  Ensure that the policies and procedures of this Management Directive are

                                    effectively applied and administered;

2. Ensure timely notification and coordination of third-party proceedings with appropriate Department-level officials in cases having DHS-wide impact or involving other significant issues; 

                               3.  Ensure that their respective elements comply with the requirements of this directive by designating, directly or through subordinate officials, qualified individuals to represent DHS in appeals before the MSPB or at arbitration;  

                               4.  Notwithstanding either of the preceding statements of responsibility, the Secretary, acting through the CHCO, may at any time substitute another representative or designate a co-representative, as the CHCO determines appropriate.
D.  The Human Resources Officer, or equivalent, for DHS organizational

      elements:

                               1.  Provides guidance and direction to all supervisors and managers on the rights and responsibilities flowing from this Management Directive;

                               2.  Assists supervisors and managers with substantive and procedural issues arising from the administration of this Management Directive; and

                               3.  Ensures that the appropriate training component provides necessary training to supervisors and managers on the administration of this Management Directive. 

E.  Line-supervisors and managers:

1. Assess the conduct and performance of their subordinate
    employees and will provide appropriate assistance, feedback, and/or 
    corrective action in response to deficiencies.   

 2.  Administer written reprimands and adverse actions in accordance with this Management Directive and other applicable laws, regulations, and internal procedures and delegations within an organizational element; and

 3.  Coordinate all actions under this directive with the appropriate servicing 
     Employee and/or Labor Relations function.

6.  Policies and Procedures

                        A.   It is the policy of the Department that:

     1.  DHS employees must maintain high standards of honesty, impartiality, 
          character, and conduct to ensure the proper performance of government 
          business and the continued trust and confidence of the public they serve.

    2.  Agency officials will represent the Department’s interests zealously and
         effectively, consistent with applicable laws and regulations, and with due
         regard for the rights of appellants and the requirements of the forum.

 
     3.  The principal of progressive discipline should be considered unless the
                                    offense, or the unacceptable performance, warrants a more severe
                                    penalty.
       4.  Written reprimands and adverse actions will only be taken for such cause
            as will promote the efficiency of the service.  As an exception, the
            Secretary may suspend or remove an employee when he or she considers
            such action in the interest of national security (5 C.F.R. 9701.613),

       5.  Actions taken under this directive will be consistent with applicable laws
            and regulations.

       6.  Organizational elements will delegate the authority to issue written 
            reprimands and to propose and decide adverse actions consistent with 
            sound management practice.

  B.  Procedures
  1.
A written reprimand is a written notice (that carries no pay penalty) provided to an employee to correct a performance or conduct deficiency.  

a. Content of a written reprimand:

i. The reprimand must cite the reasons for the reprimand in sufficient detail so the employee understands the basis for the action.
ii. The reprimand must state the period of time it will be maintained in the employee’s Official Personnel Folder (OPF) (see subsection b, below). 

iii. The reprimand also must state what, if any, grievance rights the employee has in challenging the reprimand (see subsection d, below).
b.  Issuance and duration of written reprimand: 

i. The issuing supervisor or manager will provide the impacted employee with a signed copy of the written reprimand and will send a signed copy of the written reprimand to the servicing Human Resources Office for filing in the employee’s Official Personnel Folder (OPF).

ii.  A written reprimand will be maintained in the OPF for a period of two years.  
iii. The supervisor or manager will coordinate with their servicing                   Human Resources Office to ensure the reprimand is removed                          from the OPF at the conclusion of the established retention period. 

c. Employee grievance rights
i.
Bargaining unit employees may file a grievance through an applicable negotiated grievance procedure to challenge the basis of a written reprimand.

ii.
Non-bargaining unit employees may file a grievance through an applicable administrative grievance procedure to challenge the basis of the written reprimand.

                     2. Adverse Actions


 a. The procedures for processing adverse actions generally include providing a written proposal notice, an opportunity to respond and a written decision notice.  The specific procedures are set forth in 5 C.F.R. §§9701.609-611.

  b. An employee who receives a proposed notice of adverse action and an approved representative may be granted a reasonable amount of official time to prepare for and present a response.  The approval of a representative is subject to 5 C.F.R. 9701.610(f).

  c. An employee who wishes the Department to consider any medical condition that may be relevant to the proposed adverse action must provide medical documentation in accordance with 5 C.F.R. §9701.610(g).
d. Grievance and appeal rights – refer to 5 C.F.R. §9701.521, Grievance procedures, and 5 C.F.R. §9701, Subpart G, for more detailed information on employee grievance and appeal rights.

i. Bargaining unit employees may file a grievance through an applicable negotiated grievance procedure to challenge the basis of a suspension of less than 15 days. 
ii. Non-bargaining unit employees may file a grievance through an applicable administrative grievance procedure to challenge the basis of a suspension of less than 15 days.

iii. With respect to a furlough for 30 days or less, a suspension of 15 days or more, a demotion, a reduction in pay, or a removal, bargaining unit employees may either appeal to the Merit Systems Protection Board (MSPB) or file a grievance under an applicable negotiated grievance procedure, but not both.  
iv. With respect to a furlough for 30 days or less, a suspension of 15 days or more, a demotion, a reduction in pay, or a removal, non-bargaining unit employees may appeal the action to the MSPB. 

v. Any employee entitled to MSPB appeal rights will be provided the following information: 
(a) Notice of the time limit for appealing to the MSPB; i.e., at any time during the period beginning with the day after the effective date of the action being appealed and ending on the 20th day after the effective date.
 

(b) The address of the appropriate MSPB field office. 

(c) A copy of the MSPB Regulations contained in 5 C.F.R. Parts 1200 through 1202 (available in the Office of Human Resources) as well as a copy of 5 C.F.R. §9701, Subpart G.
(d) A copy of the MSPB appeal Optional Form 283 and any regulations the MSPB issues to process matters filed under 5 CFR 9701. 

C. Shortened Notice Period

 Pursuant to 5 C.F.R. §§9701.609 and 610 the advance notice period of an adverse action may be reduced from at least 15 days to at least 5 days and the employee’s reply period may be reduced from at least 10 days to at least 5 days when there is reasonable cause to believe that the employee has committed a crime for which a sentence of imprisonment may be imposed.

D. Suspensions and Removals in the Interest of National Security

 Pursuant to and consistent with the procedures in 5 C.F.R.§9701.613, the Secretary may suspend and/or remove an employee in the interest of national security.

E. Termination Actions During Probationary, Trial, or Initial Service Period (ISP)

   1.  Pursuant to 5 C.F.R. §9701.605(c), if the Department terminates an   employee’s Federal service during a probationary, trial, or Initial Service Period the termination action must be taken in accordance with 5 C.F.R. §§315.804-805 (except for a preference eligible employee who has completed the first year of an ISP). 

2.  The appeal rights of employees who are removed during a probationary, trial, or Initial Service Period are set forth in 5 C.F.R. §§315.806.  

                         3.  An employee whose employment is terminated during a probationary, trial 
                              or ISP may not grieve that action through a negotiated grievance
                              procedure or administrative grievance procedure
4.  A preference eligible employee who has completed one year of current
     continuous service in the same or similar position in an Executive agency,
     in any appointment, is entitled to the appeal rights outlined in 5 C.F.R.
     9701.521 and 5 C.F.R. 9701 Subpart G.

F.  Requirement to Notify CHCO of Appeals

1.  Agency representatives/organizational element officials will notify the
     Office of the CHCO (OCHCO), Department of Homeland Security, 1201
     New York Avenue, 13th Floor, Washington, DC  20528 at (202) 357-8294

     (Fax) within 24 hours of an appeal, pleading or order in any appeal whose
     disposition could have DHS-wide impact. 
2.  On a case-by-case basis, OCHCO may require advance notice of any filing
     by the designated representative.

G.  Savings provision

Subparts F and G and this Management Directive do not apply to adverse actions proposed prior to the date of an affected employee’s coverage pursuant to 5 C.F.R. §9701.614 and 5 C.F.R. §9701.710. 



H.
Reporting requirements

 The Department’s CHCO will establish the content, format, and timing of

 reports that DHS organizational elements must file with the Department.  

7.  Departmental Records

A. Pursuant to 5 C.F.R. §9701.612, the Department’s CHCO will establish procedures for keeping records of all relevant documents in accordance with the General Records Schedule and the Guide to Personnel Recordkeeping.

B. Pursuant to 5 C.F.R. §297, the Department’s CHCO will establish the regulations governing the maintenance, protection, disclosure, and amendments of written reprimand files and adverse action files covered by the applicable system of records as defined by the Privacy Act of 1974 (5 U.S.C §552a).

8.  Program Evaluation

In accordance with 5 C.F.R. §9701.107, the Department’s CHCO will ensure that the adverse action program set forth in this Management Directive and in 5 C.F.R. §9701, Subparts F, Adverse Actions, and G, Appeals, are evaluated on a regular basis.

9.  Effective date and implementation

This Management Directive is applicable to all eligible employees on August 1, 2005, the effective date of Subparts F and G, as established by the Secretary. 
10. Questions

Questions or concerns regarding this directive should be addressed to the Office of the DHS CHCO.

Dated:  __________________________ 

_____________________________








Michael Chertoff








Secretary of Homeland Security
PAGE  
2

