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The Honorable J. Dennis Hastert
Speaker of the House of Representatives

Washington, D.C. 20515

Dear Mr. Speaker:

The Office of Personnel Management (OPM) submits the enclosed legislative proposal entitled the “Civil Service Modernization Act of 2005.”  We request it be referred to the appropriate committee for prompt and favorable consideration.
The legislative blueprint represented by this proposal offers a foundation for fulfilling the President's promise to the American people: a civil service system worthy of them - based exclusively on performance, centered squarely on their needs and wants, and unerringly focused on results.

This blueprint is based on our groundbreaking effort to develop a new human resources

(HR) system for the Department of Homeland Security (DHS), a system that was up to the challenge of its most vital of missions.  Regulations establishing that new system, eventually to cover over 110,000 employees, were issued recently, and implementation has begun.  The Department of Defense (DOD) represents the next step, following (and even improving upon) the DHS design but built on an unprecedented scale.  Regulations proposing a new National Security Personnel System (NSPS) for DOD were published recently, with final rules and an aggressive roll-out planned for this summer.  Taken together, these two efforts will dramatically change the way we manage almost half of our 1.8 million Federal civil servants.

In most areas, our blueprint picks up where these two efforts leave off.  It captures what we believe to be the very best elements of the DHS and DOD regulations and extends them to the remainder of the Federal civil service.  In this regard, you will note the HR systems we have designed with those two Departments are virtually mirror images of each other - identical in almost all major respects, different largely because of distinctions in their enabling statutes. This was no accident, and our blueprint takes advantage of this fact. It does not merely replicate the statutory processes that led to those regulations; rather, the blueprint we offer seeks nothing less than to codify many of their results. This blueprint serves as the foundation for a 21st century civil service system.

I have summarized its essential elements below:

I.  Basic Provisions: Preserving Core Ideals.  First and foremost, we believe a 21st century civil service system must preserve core civil service principles.  These core principles should not be compromised, and this "first principle" will anchor this civil service reform legislation. Among other things, the legislation must continue to guarantee, without equivocation or reservation, that Federal employees will be hired, promoted, paid, and discharged solely on the basis of merit . . . their ability to do their job.  It must also provide special preference for our Nation's veterans, as well as protections for victims of discrimination and those who expose Government waste or fraud.  And it must guarantee our Federal employees due process in any action that threatens their employment, as well as the right to elect and be represented by a labor union.  The Homeland Security Act preserved these ideals in law for DHS employees, and they are similarly prescribed for the NSPS. The President's proposal does the same.

II.  Merit System Oversight: OPM Stewardship.  Perhaps the second most important component of our legislative blueprint is the modernization of OPM's stewardship and oversight responsibilities to comport with the civil service system we envision.  As it has for more than 100 years, OPM would continue to protect the merit system and establish the accountability that must balance the flexibility agencies would be afforded under our proposal.  However, the blueprint would transform OPM from the regulator of personnel processes to the strategic manager of the Federal Government's human capital.  In this regard, it would revise chapter 11 of title 5, United States Code, to reflect OPM's role in coordinating decentralized agency human capital strategies while ensuring they continue to comport with "core" system requirements and parameters.  This legislation provides a detailed definition of the coordination process, a definition expressly designed to strike a balance between HR policies tailored to unique agency missions on one hand, and the overarching fabric of the civil service system on the other.  In addition, the

revised chapter 11 would reflect–
· OPM's ability, on behalf of the President, to establish new appointing authorities, subject to public notice and comment; such authority today is provided only through separate legislation or Executive order;

· OPM's responsibility to establish a "core" compensation system for the Federal civil service, including occupational salary ranges and local market supplements, and to certify an agency has the capacity to implement that system.

III.  Staffing and Employment: Competing for the Best and Brightest.  One of the Administration’s priorities has been to fix Federal hiring - it is just too complex and time-consuming.  However, in addressing this major concern, it would not dilute or disturb merit or veterans' preference.  In this regard, our blueprint would provide unprecedented flexibility to meet temporary and continuing mission needs by permitting a streamlined hiring process, consolidating categories of employees into two groups - career and time limited - and allowing for those on time-limited appointments to convert to career status under certain conditions.  It would also allow the Director of OPM, separately or with an agency head, to create new appointing authorities to meet general or specific human capital needs.  Compare that rapid-response capability to our present system, which requires an Act of Congress or an Executive Order to authorize a new appointing authority.

IV.  Strategic Compensation: Greater Pay-Setting Precision.  In order to get the best return on the Federal payroll dollar, we need a compensation system that does a far better job of reflecting differences in occupations, locations, and unique agency requirements.  This is especially critical in times of severe fiscal constraint.  The General Schedule (GS) is a failure in this regard, with its rigid, "one size fits all" approach masking often dramatic disparities in the market value of different Federal jobs. We simply cannot afford to over-pay for some occupations and under-pay for others. The DHS and NSPS regulations offer far more precision and flexibility in this regard, and we propose to establish their pay and classification architecture Governmentwide. Under our blueprint, OPM would establish a "core" strategic compensation system for the Federal Government, defining broad groups of like occupations (such as law enforcement or science and engineering), as well as pay bands within each group that represent clearly distinct levels of work. Once that basic architecture is in place, the blueprint would authorize–
· OPM, in coordination with OMB, to set and annually adjust minimum and maximum pay levels for occupations and pay bands in the core system; it should be noted that increases in those pay ranges would not necessarily mean individual pay raises;

· OPM, in coordination with OMB, to establish "local market supplements" that would be added to basic Governmentwide pay ranges to reflect pay differences among occupations and work levels in any given geographic area;

· A new Federal Pay Council, replacing and expanding the Federal Salary Council and Federal Prevailing Rate Advisory Committee, to advise OPM and OMB on annual rate adjustments and local market supplements for the core system;

· An agency to establish, in coordination with OPM and OMB, agency-specific rates of pay for its key occupational groups, bands, and/or locations that more precisely reflect the "value" of those occupations to its unique mission; and

· Additional pay-setting flexibilities that would allow an agency to provide additional compensation for special skills, difficult assignments, extended deployments, and acute location-specific recruiting and retention problems.

V.  Strategic Compensation: Pay for Performance.  This is one of the cornerstones of the President's Management Agenda.  Simply put, Federal employees should be paid on the basis of their performance, not their tenure, and any new strategic compensation system for the Federal civil service system must be grounded in that core principle.  That principle is operationalized in DHS and NSPS compensation and performance management systems, as well as for the Senior Executive Service.  Their common elements have been incorporated into our blueprint.  We would ensure that as overall pay rates are adjusted to reflect mission, market, and budget priorities, only those employees who meet or exceed performance expectations receive such adjustments.  Today, even poor-performing employees receive GS across-the-board and locality increases.  Further, where today's system provides virtually automatic percentage pay increases based on time in grade, our blueprint would make all such increases within a particular band strictly performance-based - within fiscal limits set each year by the President and the Congress.  In addition, our proposal would–
· Bar pass/fail appraisal systems for all but Entry/Developmental jobs (they are simply antithetical to the notion of pay-for-performance), but as is the case today, provide agencies with a great deal of flexibility to design their own performance management systems;

· Require OPM to certify that an agency's performance management system meets the high standards Congress has already set for the NSPS before it would be permitted to implement the pay-for-performance elements of the core compensation system; 
· Extend the qualifications and pay-for-performance concepts for senior executives to other senior professionals; and
· Permanently "sunset" the General Schedule and the Federal Wage System by 2010, and in anticipation of that event, require agencies to have a plan in place by 2008 for the development and deployment of an OPM-certified pay-for-performance system, or to adopt a standard OPM system.
VI.  Labor-Management Relations: Mission-Focus.  Nothing is more critical than accomplishing an agency's mission.  That is the imperative that drove the labor relations flexibilities Congress provided the Departments of Homeland Security and Defense.  The resulting regulations craft a careful balance in this regard, ensuring that Federal unions retain core collective bargaining rights, but precluding them from exercising those rights in a way that would deter, divert, or delay DHS and DOD managers from meeting their mission.  Although it may be less apparent, this imperative is important to other agencies, and our legislative blueprint would extend some of the same prerogatives to them.  Bargaining (and agreement) in most instances would continue to be required before an agency could act but only when a proposed management action had a significant, substantial, and continuing adverse impact on employees.  In addition, our proposal would ensure the ability of agency managers to–
· Meet with their employees to discuss operational matters (including existing personnel policies related to such matters), without having to first provide or wait for a union official to monitor the meeting;

· Make minor, inconsequential changes in working conditions (like moving office furniture) without bargaining over them first, even when there is no demonstrable adverse impact; and,

· Prepare for, or prevent any emergency or prevent any fiscal or budgetary exigency without bargaining with unions first.
VII.  Adverse Actions and Appeals: Assured Accountability.  Federal employees are accountable to the American people, not only to do their jobs but also to comport themselves according to the highest standards of conduct and performance.  Obviously, such accountability is essential to agencies like DHS and DOD, with their national security missions, and their regulations reflect that fact.  However, accountability is no less crucial to other agencies.  Accordingly, under our legislative blueprint, Federal employees would be held to more than just written performance expectations and rules of conduct - agency policies and procedural manuals, oral instructions, and even implicitly expected workplace behaviors like courtesy would also count.  And if they fail to meet those expectations, the proposal would provide for a simplified, streamlined process for holding them accountable, without compromising on the fundamental due process rights Federal employees deserve- including the right to take their case to the Merit Systems Protection Board (MSPB) or an arbitrator. It would also provide–
· Extended probationary periods of up to 3 years for those employees in occupations that require extended training and development; however, out of respect for their service to our country, all preference eligible employees would acquire full appeal and hearing rights after a 1-year probationary period; and
· A tough burden of proof for an agency to sustain an adverse action (including those taken for poor performance); however, when that burden is met, the proposal would require the penalty chosen by the agency be granted deference.

In addition to the provisions summarized above, we have identified numerous other improvements to existing provisions of title 5, United States Code, that we believe should be adopted at this time.  While those improvements (many of them highly technical in nature) go beyond the strict confines of the DHS and NSPS regulations, we believe this is the appropriate time to address them.  Further, the DHS and NSPS regulations include other changes - for example, with respect to reduction-in-force (RIF) competitive areas and displacement rights - that are not included in our proposal. Those changes do not involve the waiver or modification of current law; rather, they amend long-standing OPM regulations that have unduly constrained agency flexibility.  We have committed the agency to modifying its regulations to reflect these changes, thus allowing all agencies the flexibility DOD and DHS have been given.
While the DHS and DOD regulations have been issued, they represent 4 years of hard work, much of it behind the scenes - months of consultation with key Members of Congress and their staffs, collaboration with the leaders of the major labor unions representing employees of the two Departments, and perhaps most importantly, the employees themselves - through dozens of town hall meetings and focus groups.  The final DHS regulations reflect the intensity and integrity of this collaborative and consultative process, and they incorporate many critical changes to the proposed regulations that address the concerns of stakeholders.  While some negative reaction to the final DHS regulations, both rhetorical and legal, may be predictable, we are confident the collaborative process we employed in their development will ultimately ensure their successful implementation.  
Civil service modernization is an imperative - not only for those agencies directly concerned with the national security, but also for the rest of the Federal Government's diverse departments and agencies. Accordingly, it is my privilege to forward this proposal to you with confidence this is the appropriate time for action.
The Office of Management and Budget advises the submission of this proposal is in accord with the President’s program.

A similar letter is being sent to the President of the Senate.









Sincerely,









Dan G. Blair









Acting Director
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