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NTEU NATIONAL GRIEVANCE — FOREIGN LANGUAGE PROFICIENCY
AWARD PROGRAM

SETTLEMENT AGREEMENT

The Department of Homeland Security, United States Customs and Border Protection, its
officers, employses, agents, attorneys, representatives, predecessors and successors, including the
Department of the Treasury, United States Customs Service (“Agency™), and The National Treasury
Employees Union (NTEU), its officers, employees, agents, attomeys, representatives, predecessors
and successors, (the parties) hereby agree that a Seitlement Agreement (Agreement) has been
reached and stipulated to as follows:

WHEREAS, NTEU filed a National Gricvance on the Fore%gn Langusge Proficiency Award
Program (also known as Foreign Language Award Program (FLAP)) on October 7, 2004; and

WHEREAS, the parties have subsequently engaged in negauauons intended to resolve the
grievance short of further litigation; and I

NOW THEREFORE, in consideration of the parties promilsas, and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as
follows: i

I Agency Promises. In exchange forthe promise madﬂ by NTEU in Paragraph 2 of this
Agreement, the Agency agrees that:

& The 444 CBPOs' who applied for forelgn languagel testing in FY2004, and the 351
CBPQOs who applied for such testmg in FY2005 it were not tested, will be
scheduled for priority testing in FY2006. Itis acknowledged that some of these
individuals may already have been tested since FLAP testing resumed in July
2005. These individuals who have been tested will not be required to be retested;
the proficiency level score achieved from this most recent testing since July 2005
will be used as  basis for the FLAP award referented in this Agreement.

b.  CBPOs hired between October 3, 2003 and July 24, 2004 who have 1o application
on record will have the opportunity to submit an application. This application
will be submitted, preferably via facsimile, to Cleatus Hunt, HQ FLAP
Coordinator, at (202) 344-2791, or to U.S. Customs and Border Protection, 1300
Pennsylvania Avenue, NW, Washington, DC 20229, Room 5.5C — Attention:
Cleatus Hunt. This application for testing must bejsubmitted to the FLAP
Coordinator within 30 Calendar days of the CBP’séissuanoa of the Notice of this

1 CBPO or CBPOs refers to Customs and Border Protection Officers wﬂo ware previgusly classified as
Customs Inspectors (G5-1890), Customs Canine Enforcement Ofﬁcers (G8-1801), and were hired before
July 25, 2004. .
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2. notification of the employee's inability to report is not made within five
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Agreement. Eligibility for consideration fora FLAi.P award will be made in
accordance with the FLAP MOU and this settlement agreement. On a case-by-

F-826

case basis, OFO/CBP Headquarters will make determmahons as to the employee’s

ehglbﬂn.y for consideration of an award under tlns,agreement (such determinati
is limited 1o 2 confirmation of the employees’ claim of no application and of th

111

employees’ hiring date). A written decision regarding the employee’s el1g1b111t£'
for consideration of an award under this Agreement will be issued to the employee

within 30 calendar days of receipt of the complctcd application submission. TH

decision will include the following statement, “One copy, at your option, may be

furnished to your NTEU representative,”

Should an employee, hired no later than July 24, 2004, allege that he/she was

advised not to apply for the FLAP, or was otherwise not able to apply to be testﬁ;i

(e.g. the employee was in an extended approved leave status) such employee m
submit an application and/or evidence in support of the application to Cleatus
Hunt, the FLAP Coordinator at HQ, prefersbly via facsimile at (202) 344-2791
to U.8. Customs and Border Protection, 1300 Pennsylvania Avenue, NW,

Washington, DC 20229, Room 5.5C - Attention: Cleatus Hunt. This subonission

must be submitied to the FLAP Coordinator within 30 calendar days of the date

]

ot

of

CBP’s issuance of the Notice of this Agreement. I:l:glblhty for consideration of a

FLAP award in accordance with this Agreement and the FLAP MOU will be
made on a case-by-case basis by OFO/CBP Headquarters. A written decision
regarding the employee’s eligibility for consideration of an award under this
Agreement will be issued to the employee within 30 calendar days of receipt of]
the completed application submission. The decision will include the following
statement, “Ong copy, at your option, may be furnished to your NTEU
representative,”

All employees seeking to receive 2 FLAP award wnder this Agreement must nof
only satisfy the criteria in section 1(2) or 1(b) or 1(c), but must also meet the
qualifications and eligibility requirements set out in the FLAP MOU. The

“eligibility determination™ referenced in. this Agregment does not supersede,
revise or amend the qualifications and eligibility ctiteria in the FLAP MOU.

CBP will make & good faith effort to ensure that emplovees are notified of
scheduled tests at least two weeks prior to the testing date. It is understood tha
CBP is not responsible for the testing scheduling. : The employes waives his/h
right to an award consideration under this Agreement if:

1. the employee fails to report for the scheduled test at the designated
location and cannot show that exigent circumstances were present that
prevented him/her from reporting; or

(3)

working days prior to the scheduled test to allow for an appropriate
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substitution from the eligible sertlement pool.

The employees who have submitted an application to be retested are defined as
those who have previously attained a FLAP proficiency score and have applied for
retesting, but were unable to be retested in FY2004 and FY2005. If, as a result of
retesting, the employes receives a higher proficiency score than the one on record,
the employee will receive the difference in award amounts between the
proficiency levels for FY2005 only, paid at his/her current FY2005 pay tate as of
September 30, 2005. No interest will be paid, If the employee receives the same
score or lower, he/she will ot receive any compensation above that which has
already been paid. After the pool of eligible covered employees under this
Agreement have been tested, these employees are eligible for retesting per the
FLAP MOU.

The employees referenced in section 1(a), (b) and (c) of this Agreement will be
tested under the terms of the current FLAP MOU, dated August 28, 1996, and
based on these test scores, the employees will receive a retroactive payment based
on their grade and pay rate as of September 30, 2004, for FY2004, if appropriate,
and/ox September 30, 2005 for FY2005. The award payouts will be quarterly
rather than yearly.

FY2004 Award Payouts. For FY2004 FLAP awards, employees will receive a
retroactive award based on their grade as of September 30, 2004, in accordance
with the FY2004 award payment rate. Awards will be made retroactive with
interest at the rate of 5.5%. For employees receiving an award payment under
sections 1(a) or 1(c), the award will be retroactive to the begitming of the six-
month period in which the application was submitted or as established by other
documented evidence, either October 2003 or March 2004. For employees
receiving an award payment under section 1(h), the award will be made
retroactive to the beginning of the six-month period in which the employee was
eligible to apply during FY2004. For determining interest for payment of the
FYZ2004 award, the date to be calculated will be from December 9, 2004,

FY2005 Award Payouts. For FY2005 FLAP awards, eroployees will reccive a
retroactive award based on their prade as of September 30, 2005, in accordance
with the FY2005 award payment rate. No intetest will be paid. For employees
receiving an award payment under section 1(2) or 1(¢), the award will be
retroactive to the beginning of the six-month period in which the application was
submitted or as established by other documented evidence, either October 2004 or
March 2005. For employees receiving an award payment under section 1(b), the
award will be made reiroactive to the beginning of the six-moath period in which
the employee was eligible to apply during FY2005.

CBP will issue a notice to NTEU bargaining unit employees of thig settlement
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agreement, and at least once a fiscal year provide notxﬁcatlon of the FLAP MOU,
their opportunity to be tested, and the application and testing procedures.

2. NTEU Promise. Inexchange for promises made by the Ageney in Paragraph 1 of the
Agreement, NTEU agrees to the following:

2. NTEU will withdraw the instant National Grievance on the Foreign Langnage
Proficiency Award Program, and will not pursue fitriher compensation or sanction
against the Agency, withregard to the Agency’s implementation of the FLAP MOU,
o the date of this Agreement, unless further httgatxon is required to implement this
Agreement. ;

3 Terms. Both parties agree to the following provisiéns:

a.  No Admission of Liability. By signing this Agreement, neither party admits to any
wrongdoing, fault or liability of any kind. The parties understand and agree that this
Agreement is for their mutual benefit and will not ¢stablish any precedent nor will
this Agreement be used as a basjs for NTEU or any other person(s) or group(s) tor
seek or justify similar terms in any other case.

b.  Knowing and Veluntary Agreement. The pacties fully understand all of the terms
and conditions of this Agreement and have been given a reasonable amount of time
to consider this Agreement and to thoroughly discuss all aspects of this Agreement
with their attorneys. The parties have entered into thls Apgreement vohmtarily and
withont coercion of any kind.

c.  Entire Agreement. The parties agree that this Agreement constitutes the full and
complete settlement of any and all claims that were raised or could have been raised
in the instant National Grievance on Foreign Language Proficiency Award Program.
This Agreement containg all of the agreements and understandings between the
parties regarding the subject matter hercof and supersedes any prior or
contemporaneous negotiations or agreements, wnttcn cor oral, regarding this matter.
This Agreement can be modified only by a written Agrcement signed by each party to
the modifieation. In the event amy portion of this Agreement shall be determiped to
be invalid under any applicable law, such provision shall be deemed void and the
remainder of this Agreement shall continug in full fbme and effect.

4. Further Aets. The parties hereto, without further conmderatzon., shall execute and
deliver such other documents and take such other action as may be necessary to achieve the
objectives of this Agreeraent.

IN WITNESS WHEREOF, the parties hereto have duly executed this Agraement as of
the dates indicated below.
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Customs and Border Protection
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