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Empower Screeners to Ensure Security
Why Change is Urgently Needed at TSA
INTRODUCTION/EXECUTIVE SUMMARY


In the aftermath of the terrorist attacks of September 11, 2001, and clear evidence that the private companies hired to screen passengers failed to protect the traveling public, Congress and the president decided to federalize airport screeners. In passing and signing the Aviation and Transportation Security Act (ATSA), they made screeners government employees working for the newly-created Transportation Security Administration (TSA).


While the decision to turn screening from a private to public function — subject to full accountability — was a bold and urgently-needed step in protecting Americans from the horrors of terrorism, TSA has grossly mismanaged its implementation of the new system, in many cases violating the intent of Congress.


This is unfortunate. Only a highly-trained, well-paid, fully-empowered professional public workforce can provide the protection the American people need and expect in the post-9/11 world. That is exactly what Congress sought to create. And though the current system is an improvement over pre-9/11 security, that is exactly what TSA has failed to accomplish.


Specifically, TSA has:

· Been blocked from hiring enough screeners to meet demand;

· Failed to provide adequate training;

· Developed illogical testing procedures that are forcing qualified screeners off the job and failing to correct problems;

· Failed to provide adequate equipment to maximize screeners’ efficiency and effectiveness due to poor procurement practices;

· Denied hard-working screeners their rights to Veterans’ Preference, collective bargaining, whistleblower protections, due process, and even to the freedom of speech and association;

· Claimed it can ignore the provisions of the Rehabilitation Act and legally discriminate against applicants or employees with disabilities; and

· Established intolerable working conditions, including mandatory overtime, inadequate pay, and vindictive and arbitrary management practices.





The result is excessively high turnover — ranging from 15 percent to 36 percent at eight of the largest airports, according to the General Accounting Office
 — one of the main problems ATSA was supposed to solve; and inadequate aviation security, despite the best efforts of dedicated screeners hamstrung by incompetent management.


Now TSA is under attack from both the executive branch and Congress, subject to cuts in its budget and operations, facing the resignation of Assistant Secretary of Homeland Security for TSA Rear Admiral David M. Stone USN (Ret.), and threatened with being made a regulatory, rather than a front-line service agency. Worst of all, legislation has been introduced to force airports to hire privatized screeners, despite the fact that in their current limited form, private screening operations already have been hit with allegations of cheating and cronyism.


The one solution that truly will advance the cause of aviation safety is for Congress to enact new legislation strengthening TSA, forcing it to uphold the intent of ATSA, and fixing the current flaws in the system — not to go back to the failed system of privatized airport screening that allowed 19 hijackers to board four airplanes on 9/11.


Public employees who know how to do their job and who are empowered to do it through enlightened management and collective bargaining are the key to keeping hijackers and bombs off of airplanes. That is what the public deserves. And it is what the public will get if Congress enacts the proposed SAEFE Act as outlined on page 2 and described in more detail on pages 27-30.


This white paper analyzes the myriad problems besetting TSA — many of them already documented by the General Accounting Office and the inspector general of the Department of Homeland Security — and proposes effective solutions. The American Federation of Government Employees (AFGE) urges Congress and the president to take this needed action at once. What a scandal it would be if we waited until after another catastrophic attack before doing what we already know must be done.

THE DANGERS OF OPTING-OUT

As of November 2004, airports have been allowed to apply to TSA to opt-out of the public system and hire private contractors to conduct airport screening. To date, only two, Elko Regional Airport in Nevada and Sioux Falls Regional Airport in South Dakota, have submitted opt-out applications, though Elko now appears likely to stay within the government screening system.
 This suggests that despite the many problems with TSA’s management of public screening, airport operators recognize it would be a tragic folly to return to the system that allowed 9/11 to happen on its watch.

TSA’s Leading Contractor Cheated on FAA Security Probe


ATSA established a pilot program whereby five airports — Jackson Hole, Wyo., Kansas City, Mo., Rochester, N.Y., San Francisco, Calif., and Tupelo, Miss. — would use private contractors rather than government employees to conduct screening. Recent allegations against Covenant Aviation Security, which provides passenger and baggage screener services at the San Francisco and Tupelo airports, provide ample warnings of the risks of returning to privatized screening.


Covenant developed an elaborate system to cheat on screener tests at San Francisco International Airport (SFO), according to former company supervisor Gene Bencomo. As the San Francisco Chronicle reported:


Covenant told checkpoint supervisors in 2004 to phone in a report to the airport Security Control Center when [an undercover federal auditor, known as a decoy, who was conducting unannounced tests,] had penetrated security, along with a physical description of the decoy, the sort of weapon he had and where it was concealed.

Covenant personnel then would track the decoy on a battery of 1,200 closed-circuit television cameras, while supervisors followed him through the airport. When the decoy approached another checkpoint, supervisors would alert security personnel, Bencomo said.

Once the gate supervisor had the decoy's description, "you’d send one of your screeners to find him in the line,” Bencomo said. "Then you’d put him in the secondary screening line” and use the metal‑detecting wand to find the decoy's weapon. The system allowed the firm to run up high scores on the tests, he said.

Meanwhile, he said, ordinary passengers at SFO often managed to take inappropriate items through the checkpoints. On Nov. 17, 2004, a passenger on a flight from SFO to Los Angeles approached a flight attendant, handed her box‑ cutters and said, "You missed this,” . . .

Once in 2004, a piece of carry‑on luggage containing a chain saw was missed by the X‑ray machine at the checkpoint, Bencomo said. Airline personnel intercepted it at the gate, he said. During his two years with Covenant, passengers also managed to take bricks, golf clubs, a baseball bat, electric drills and a small blowtorch through security, he said. . . . 
Bencomo said that when he first expressed concerns about the cheating, superiors told him high scores were important for the company to keep [its federal] contract. In a letter to Covenant CEO Robert Coe, Bencomo quoted a supervisor as saying, “All checkpoints must be tipped off when the Inspector General's staff conducts their audits, we must pass these tests. Your job depends on it.”
 [Emphasis added.]

In other words, if Bencomo’s allegations are accurate, Covenant knew full well it was failing in its job to protect the flying public and cheated in order to keep a federal contract that paid the company $72 million in 2004 alone.


The allegations against Covenant serve as a stark reminder that the profit motive can run counter to the goals of homeland security, especially when companies are run by unethical executives willing to cut corners in the pursuit of taxpayer dollars.


This makes it all the more alarming that Covenant now has teamed up with Lockheed Martin to market screening services to airports across the country and is trumpeting this partnership on a new website.
 This joint venture raises disturbing ethical questions because Lockheed already has been serving as a contractor to TSA testing and training screeners. Given Lockheed’s interest in providing private screening services, the company had an incentive to do a poor job training government employees and to arbitrarily fail large numbers of them because that would generate political momentum to privatize. Whether the company did in fact yield to this temptation or not, at the very least, there is now a strong appearance of impropriety.


Similar questions could be raised of FirstLine Transportation Security, which recently became the first company whose passenger and baggage screening services were designated as “anti-terrorist technology” under the Support Anti‑Terrorism by Fostering Effective Technologies (SAFETY) Act of 2002.
 (On April 25, 2005, Covenant became the second company to receive this designation,
 which shields private contractors from litigation if a terrorist attack occurs on their watch.) FirstLine is a division of SMS Holdings, a closely-held company whose primary business is providing housekeeping services at malls and airports.


FirstLine currently provides screening services at Kansas City International Airport under the pilot program. Interestingly, the company needed the assistance of federal government screeners in 2003 because it was inadequately staffed. However, FirstLine blamed its staffing problems on TSA’s recruitment contractor, NCS Pearson, and TSA’s training and assessment contractor, none other than Lockheed Martin.


The last thing America needs in the post-9/11 world is an Enron- or Halliburton-style corporate scandal afflicting airport security. Privatizing screeners makes such an event more likely, perhaps even inevitable.


Privatized Security’s Past Failures

If the nation’s limited encounters with privatized airport screeners over the past three years strike a cautionary note, its experience with them before 9/11, when airline companies hired private contractors to conduct all screening, sounds an alarming one.


Most private screening contractors were foreign-owned. They typically paid staff very low wages, provided little or no training, and frequently failed to check the backgrounds, criminal records and citizenship of the individuals they hired. As a result, annual turnover was nearly 300 percent. The airlines and their contractors were fined millions of dollars for security violations such as failing to check passengers’ IDs, failing to ask appropriate security questions, and failing to detect weapons at security checkpoints.


In retrospect, it is easy to see how 9/11 happened. Indeed, each of the companies responsible for screening passengers at Boston Logan, Newark and Washington Dulles International Airports on September 11, 2001, had a documented history of security violations.


For example, Argenbright Security, Inc., owned by the British company Securicor, handled screening at Washington Dulles and approximately 40 percent of the nation’s airports. In May 2000, Argenbright pled guilty to two counts of making false statements to the federal government. It was fined $1.55 million and placed on three years probation for failing to conduct background checks on screeners, failing to train them, and then lying about it under oath.
 In addition, the Office of Inspector General of the U.S. Department of Transportation found that Argenbright had hired convicted felons as security screeners.


In October 2001, Argenbright signed a new plea bargain extending its probation to five years after the government found continuing violations, including hiring felons and not firing them after their convictions came to light, lying again to the Federal Aviation Administration (FAA), and violating FAA regulations at 13 airports including Washington Dulles and Boston.


Another company, Globe Aviation Services, which also was responsible for screening at Boston Logan, also had been fined by the FAA for various security breaches.


These failures manifested themselves on 9/11 as the private screeners failed to check the hijackers against terrorism watch lists. 


These problems were not just a consequence of the incompetence of individual companies, they were a natural outcome of a system that rewarded companies having the lowest costs with the greatest profits. The airlines that hired the screening firms gave contracts to the lowest bidder and ignored quality considerations. That meant they hired the companies that paid employees the lowest wages and cut corners on other fronts. And that led to the deaths of more than 3,000 innocent people on September 11, 2001.


Reintroducing cost incentives to the airport screening system through the renewed use of private contractors would only invite another catastrophe.


The tragedy of 9/11 also was a consequence of incompetent regulation of these contractors by the FAA. This is worth remembering if and when Congress considers U.S. Rep. John Mica’s privatization legislation, which would turn TSA from a front-line service provider into a regulatory agency.

The Record Speaks for Itself

Under the old system of privatized airport screeners, the odds were in a hijacker’s favor. In the 30 years leading up to September 11, 2001, only 23 percent of all known plots to hijack airplanes in North America were prevented. 


In the more than two years that screening has been conducted by federal employees, there have been no hijackings of aircraft in the United States. For all the problems with the system, making it public was a clear improvement.

Recent comparisons of the records of public and private screeners are potentially flawed, given the likelihood of rampant cheating by Covenant in San Francisco. As it is, the Office of the Inspector General (OIG) of the Department of Homeland Security, using more accurate and up-to-date testing than the U.S. Government Accountability Office (GAO), did not find that private screeners outperformed public screeners. 


TSA Fails to Oversee Contractors

Some argue that comparisons between opting out today and the old privatized system are unfair because of safeguards designed to prevent the corner-cutting and security violations of companies such as Argenbright. However, TSA’s lamentable record of overseeing private contractors offer no basis for this hope.


The Office of the Inspector General (OIG) of the Department of Homeland Security documented these problems in a devastating January 2004 report. Looking at TSA’s use of private contractors to conduct background checks of applicants, the OIG found:

With its small personnel security infrastructure, TSA relied heavily on several contractors and subcontractors to accomplish the screener background checks. However, TSA had insufficient staff and systems to monitor contractor performance and spending. Further, frequent tasking changes and contract growth also made oversight more difficult. Difficulties with contract management contributed to TSA’s inability to complete background checks. 

There was insufficient TSA staff to monitor contractor work. Because of staff shortages, the responsibilities of Contracting Officer Representatives (CORs) shifted often, preventing them from serving as a consistent point of authority on contracts and providing continuous oversight. This also led to confusion about their authority over contracts. Managers undermined CORs’ efforts to monitor contractor work by directly tasking the contractor without the CORs’ knowledge. This practice created multiple problems for the COR, chief among them being whether the COR could effectively review contractor invoices. CORs reported to the OIG that there were instances where they would not approve an invoice because it was thinly supported and the CORs were uncertain what they were paying for.

In addition, TSA did not consistently request or employ status reports to manage contractors’ work. Some contractors provided weekly reports, while others did not. One key contractor provided few reports, and it did not provide statistical information we requested. We have reported TSA’s inability to track and monitor the status of background checks, and given the volume of checks, it is inexplicable that TSA did not regularly obtain and use production data from all of its contractors.

TSA senior managers and staff were consistent in their remarks that TSA has not effectively managed its contractors. Despite contract management weaknesses, TSA intends to continue to rely upon contract support rather than build an infrastructure to replace functions currently performed by contractors.
 [Emphasis added.]


TSA had especially grievous problems with NCS Pearson, one of the contractors hired to assist with the process of hiring and checking screeners.  As the OIG found:

In February 2003, TSA staff collected over 500 boxes of background check documentation from NCS Pearson, whose contract ended in December 2002. To TSA’s surprise, the boxes contained unsorted, original background check forms for more than 20,000 screeners. NCS Pearson never submitted the forms to OPM, which meant OPM never scheduled thousands of ANACIs [Access National Agency Check and Inquiries].
 [Emphasis added.]


Given not only this example of colossal incompetence but TSA’s clear structural inability to monitor and oversee private contractor performance, the idea of TSA managing private screeners ought to frighten any American air traveler.

Security is Too Important to Contract Out

It’s a fact even the most hardened ideologues would be hard-pressed to deny — there are some things government does better than the private sector and some functions too important to be left to companies unaccountable to the American people. There is no contracting out of the Secret Service, the FBI, police or fire fighters. Can one imagine compromising the security of the president and vice president by leaving their protection to businesses whose profit motive might cause them to cut employee pay, reduce staffing, or cut corners on training and equipment?


While there has been a growing trend of contracting out military-related functions, with poor results in Iraq, no one suggests hiring private mercenaries to replace the Army, Air Force, Marine Corps, Navy or Coast Guard.


Considering the central role that airport screeners play in homeland security, the same principles should apply.

The U.S. Aviation Industry’s Survival is at Stake

The tragedy of 9/11 not only cost the lives of 3,000 innocent people; it cost the jobs of tens of thousands of aviation industry employees. The major airlines still have not recovered from this blow, with US Airways in its second bankruptcy proceeding and others close to filing Chapter 11. A healthy domestic aviation industry is a key component of national security and of our country’s overall economic health.


Needless to say, another terrorist attack on aviation could well send most of the industry over the edge. Even the perception that such an attack was more likely because of compromised airport security could be enough given most companies’ precarious finances. This is yet another reason why there should be no opt-outs.

The Public and Major Organizations Believe Screening is a Public Function

The American people understand these realities. Those who fly know very well that their lives depend on the work of airport screeners. They want screeners to be public employees who are fully-trained, fairly-paid, professional and accountable.


A John Zogby poll taken in April 2004 found that 59 percent of likely voters said they would “feel safer if airports used a federal baggage screener workforce” rather than a “private company screener workforce.” Fifteen percent said they were not sure which would make them feel safer, while 26 percent said they felt better with a private company workforce. In other words, the public prefers federal over private screeners by a more than two-to-one margin.


The National Air Disaster Alliance / Foundation (NADA), which represents thousands of air crash survivors and family members who have lost loved ones in more than 100 aviation disasters (including 9/11), unanimously urges “that all airport screening functions should continue being performed by federal employees of the [TSA].” NADA also supports AFGE’s representation of airport screeners as being in the best interests of homeland security.


Consumer’s Union, an independent, non-profit testing and information organization and publisher of Consumer Reports echoes these views:

The safety and security of Americans traveling through U.S. airports should remain the responsibility of federal employees. This critical function should not again be subject to a patchwork system of contractors. Both the overall regulations and the workforce that provide security for the American people should be the permanent responsibility of the federal government.

TSA DROPS THE BALL

ATSA charges TSA with the responsibility of providing a highly‑qualified, well‑trained, fairly‑compensated, stable and professional workforce of federal airport screeners. While TSA has gotten closer to this goal than private screeners ever could, it has fallen short through a combination of mismanagement, incompetence and poor decision-making on virtually every front.

Training is Inadequate

Training is at the heart of TSA’s charge to provide the high-quality screeners the American public needs to ensure their safety. ATSA requires TSA to provide screeners with at least 40 hours of classroom training, at least 60 hours of on-the-job training, and training and testing on the equipment to be used.
 While a good start, this requirement still pales next to the training provided to other personnel involved in key homeland security functions — Border Patrol officers, for example, receive 11 weeks of academy training, sandwiched in between several weeks of pre- and post-academy training.


In a September 2004 report, the Office of the Inspector General (OIG) of the Department of Homeland Security revealed serious flaws in TSA training. While noting some improvements, the OIG found that, “neither passenger nor checked baggage screeners received instruction, practice, or testing for some skills necessary to their functions, such as safety skills to handle deadly or dangerous weapons and objects.”


The OIG severely criticized the training of checked baggage screeners, noting that they “received far less hands‑on practice [than passenger screeners], partly because of insufficient access to practice equipment. In addition, some checked baggage screeners received training on a model of Explosives Trace Detection (ETD) machine different from the one on which they would be working.”


The OIG found that for both passenger and checked baggage screeners, TSA was not:

· Making available sufficient training materials and equipment for classroom training;

· Providing adequately detailed curriculum materials for on-the-job training; and

· Training for necessary skills.


In addition, TSA is not meeting its responsibility to provide three hours of training each week. As airport screener Ron Moore, president of AFGE Local 1, wrote in The Washington Post:

Before each shift, screeners attend a briefing, which goes down in the books as training time. In my case, on C Pier at BWI, 25 to 30 screeners attend a briefing in a room that measures 12 by 14 feet; most are standing and at least 10 of us have to listen from outside the door. Many trainers seem unprepared for questions and appear to have no training experience. . . .  The TSA will not allow screeners time off from their checkpoints for training because many airports are severely understaffed . . . the TSA apparently lost its training rooms at BWI because it was unable to pay rent on them. Even the rooms where we take our breaks, which also serve as training rooms, may soon be lost.


Basic logistical issues are a particular problem. At many airports in addition to BWI, TSA has failed to obtain rooms adequate for training, claiming budget constraints. This is particularly appalling given recent reports that TSA spent $500,000 on lavish decorations for a new operations center, $410,000 on an executive office suite and $461,000 on an awards banquet.
 In addition, many trainees do not have access to the Online Learning Center, TSA’s tool for recurrent training, “because TSA has not yet established sufficient network connectivity for computer training labs.”

Testing is Severely Flawed

All federal screeners are subject to annual testing. If a screener fails a test, he or she is removed from the line, provided minimal retraining, and then given a second test. Failure to pass the second test results in immediate termination.


However, the airports’ federal security directors have raised alarm bells about the testing and recertification process. A 2004 TSA Federal Security Director Advisory Council memorandum warns that:

· Most security screeners being recertified are operating at a disadvantage because national procedures and policies changed since the security screeners were trained and they had not yet been retrained in the new practices;

· Some screening methods vary from airport to airport due to variations in training bulletins, yet testing does not reflect those differences; and 

· On February 18, 2004, an entirely revised Passenger Screening Checkpoint Revision was distributed right in the middle of the recertification process. Needless to say, this led to major confusion in the re‑certification testing.
  

The memorandum recommends streamlining the entire testing and recertification process and providing more intensive training for screeners who fail the recertification test the first time.
 Unfortunately, TSA has yet to address the concerns or implement the recommendations of its own FSDs.


The September 2004 OIG report raised similar concerns. It found that screeners are not tested on when they should pat down passengers, what passengers’ rights are, or how to search animals and their cages. It also noted that “TSA deployed new checked baggage examinations in December 2003 without pilot‑testing and validating the passing score, resulting in a spike in examination failures” and that “TSA did not standardize the instructor delivery, test scenarios, scoring of performance steps, and test equipment or props available.”


Unprofessional Wage Practices

In debating and passing ATSA, Congress made clear that improving the wages of airport screeners would help create the high-quality, low-turnover workforce America needs to ensure our security. As Sen. John Warner (R‑Va.) said in the floor debate over the legislation (when screeners were still privatized), “screeners are underpaid, overworked, and undertrained,” making screening “haphazard.”
 Sen. John McCain (R-Ariz.) noted that “The people who now are employed as screeners can make more money by going down and working at a concession at the same airport.”
 Rep. Tom Allen (D-Maine) observed that screeners at the Portland, Maine, airport, where lead hijacker Mohammed Atta first boarded an airplane on September 11, 2001, “have not been able to hire enough security screeners to deal with the crush of people because they pay $7.50 an hour and they will not pay a penny more. It needs to change.”
 Rep. Albert Wynn (D-Md.) said, “If we want good screeners, we have to have good pay. We have to have benefits.”


However, the will of Congress is being undermined by TSA’s frequent use of “bait and switch” tactics under which the agency pays many screeners less than the amount promised when the screeners were hired — a practice that is contributing to high turnover.


In particular, the screeners at Boston Logan — an airport of special security significance as the departure point for the two flights that slammed into the World Trade Center — say they are being paid less than promised.


Richard Whitford, TSA assistant administrator for human resources management, admitted that the practice is widespread. In a June 6, 2003, memorandum to all federal security directors, he wrote, “Many applicants were given job offer letters providing specific pay rates and, upon reporting for duty, were placed in lower paying positions.” Despite this unethical, counterproductive practice, TSA declared, “The decision has been made to close the issue without pay adjustments.”


There have also been reports of screeners not receiving overtime pay to which they are entitled. For example, a Seattle-Tacoma International Airport screener noted that he had been trying to get paid for 32 hours of overtime, but despite filling out papers and speaking with TSA officials more than 10 times, had received nothing.


Is it any wonder TSA has been unable to meet screeners’ staffing needs?


Adding insult to injury, the workers harmed by the TSA bait and switch have been denied the right to challenge this injustice and obtain the pay to which they are entitled.


Incompetent Procurement, Equipment Utilization

Adding to the stress placed on airport screeners are inadequate budgeting and incompetent procurement processes that fail to provide them with equipment maximizing their efficiency and their effectiveness.

For example, TSA has yet to widely deploy explosive detection equipment, known as “puffers,” which would avoid the need for many intrusive searches. Puffers also would require fewer baggage screeners, allowing many of them to be transferred to passenger screening, thereby speeding up lines and making it less critical for TSA to hire additional staff. Yet under current plans, puffers will only be installed at one-third of all airports over the next year.
 


TSA itself acknowledges these problems. As Admiral Stone told the St. Petersburg Times:

In the rush to ramp up protection for air travelers after 9/11, we put what we had out there, X-ray machines, metal detectors and wands, but they’re not good enough. I’m a huge proponent of technology, and our checkpoints do not have the technology they need.

A September 2004 OIG audit noted several other productivity- and performance-improving technologies that TSA has not yet deployed. These include:

· Multi‑view x‑ray machines. These units provide high resolution, three-dimensional images that the screener can rotate to view from multiple angles. They would greatly enhance screeners’ ability to identify explosives and weapons, and would reduce the need for hand-searches.

· Backscatter x-rays. This technology provides “a more effective and unambiguous” means of resolving metal detector alarms than pat-down inspections. Thus, its deployment would not only save screeners’ time, allowing them to process more passengers more quickly; it would have the vital benefit of drastically reducing the need for pat-downs, which many passengers find invasive and unpleasant, and which have been a cause of much controversy.

A more recent OIG audit reaffirmed the need to speed testing and usage of this technology,
 noting “the lack of improvement since our last audit indicates that significant improvement in performance may not be possible without greater use of new technology.”


While TSA has invested in research and development, the U.S. General Accounting Office (GAO) has expressed concern that the vast majority of new technologies are not expected to be deployed for two to five years.
 Given the scope of the security risk and the urgency of the problems facing airport screeners, this is far too long.


TSA mismanagement also has caused improper utilization of the equipment it has. The GAO found that, “TSA has not been able to fully utilize [checked baggage screening] equipment to screen 100 percent of checked baggage due to screener and equipment shortages, and equipment being out of service for maintenance and/or repairs.”
 As a result, baggage screeners have had to conduct an inordinate number of inefficient hand-checks.


If TSA would invest in, rapidly deploy and properly utilize state-of-the-art technologies, it would go a long way toward reducing screener turnover and tightening airport security.

Unsafe Working Conditions

Inadequate equipment and poor training have resulted in TSA employees having the highest injury and illness rates and the highest lost time rates in the federal government. And the problem is getting worse. In fiscal year 2004, TSA employees’ injury and illness rate was 29.2 percent, up from 19.4 percent the previous year, and the lost time rate was 12 percent, versus 8.9 percent in FY 2003. By contrast, the average injury and illness rate in FY 2004 for all federal employees was 5 percent.
 So airport screeners are six times more likely to get injured than other federal employees.


As a result, airport screeners have the highest rate of workers’ compensation claims in the federal government. However, TSA’s glacial rate of paperwork has caused missed deadlines for many employees’ claims, denying them the compensation to which they are entitled. This is unacceptable.


The September 2004 OIG report criticizes TSA for contributing to screeners’ unsafe working conditions:

Although TSA may provide some instruction on proper lifting techniques during recurrent and on‑the‑job training, not all screeners received the training. A review of training records at one airport showed that just over half of active screeners had documented training in proper lifting techniques. TSA should provide thorough training, including practice, before screeners are required to lift baggage. Proper lifting skills are critical to both checked baggage and passenger screeners and are necessary to avoid injury and limit time away from the job. 
 [Emphasis in original.]


The OIG is right.

Persistent High Turnover

A primary consequence of the poor training, testing, wages, procurement, equipment utilization and workplace safety described above is high — and increasing — turnover among airport screeners.


Airport screener turnover averages 20 percent, according to congressional testimony by Admiral Stone.
 In addition, GAO notes that federal security directors (FSDs) at eight of the largest airports report annual attrition ranging from 15 percent to 36 percent.


While a vast improvement over the 300 percent turnover rates found under the old privatized system, the current level of attrition is far higher than Congress intended in enacting ATSA and is entirely inconsistent with the goal of creating a stable, professional, well-trained screener workforce.

Chronically Inadequate Staffing

One result of high turnover and high rates of lost time is inadequate staffing. To maximize security and minimize passenger inconvenience, there should be 65,000 full-time airport screeners currently employed. However, Congress has restricted TSA to a maximum staffing of level equal to 45,000 full-time employees.


But TSA has struggled to meet even this inadequate goal. GAO reported that most FSDs it interviewed were below authorized staffing levels “due to attrition and difficulties in hiring new staff. . . . [S]ome of the factors contributing to their inability to hire and retain screeners were the location of their airport, the lack of accessible and affordable parking and/or public transportation, and the high cost of living.”
 This speaks directly to the need to raise wages for airport screeners to a level that would remove these impediments.


Exacerbating this problem, once again, is TSA mismanagement. Over the past 18 months, TSA has focused on hiring part-time, rather than full-time workers. In fact, TSA laid off 3,000 full-time screeners who had received extensive training at taxpayer expense but rather than re-hiring them, chose to recruit part-time workers from college campuses to fill staffing needs.


The experience of people on the ground responsible for hiring makes clear what a grievous error this is. As GAO found, many FSDs reported great difficulties in hiring part-time screeners, “due to low pay and benefits, as well as undesirable hours.” Not surprisingly, “FSDs stated that very few full‑time screeners were interested in converting to part‑time status” and “attrition rates for part‑time screeners were considerably higher than those for full-time screeners.”


Congress should raise staffing levels to 65,000 and direct TSA to focus on hiring full-time professionals, raise wages and benefits, and improve working conditions as needed to meet this goal.

Too Much Mandatory Overtime

A primary consequence of high turnover and chronic staffing shortages is the extensive use of mandatory overtime. GAO found that FSDs at six of the largest airports reported frequently having to require mandatory overtime to successfully conduct passenger and baggage screening, especially during holidays and the summer travel season. Between May 2003 and January 2004, TSA used the equivalent of an annualized average of 2,315 full‑time screeners in overtime hours per pay period.


Some airports have made improvements. After AFGE members employed as screeners at Seattle-Tacoma International Airport warned their members of Congress about dangerous practices there, there was a management shake-up and mandatory overtime was banned. Conditions have improved dramatically and the airport rejected opting-out.
 Unfortunately, these success stories are few and far between.


Mandatory overtime places an inordinate amount of stress on screeners and reduces their effectiveness. Airline pilots’ hours are subject to strict limits because any decrease in their alertness as a result of working too long can put people’s lives at risk. The same is true of airport screeners. Mandatory overtime should be prohibited throughout TSA, except in true emergencies.

The Vicious Circle

High turnover contributes to inadequate staffing and mandatory overtime, which in turn causes even more qualified airport screeners to leave their profession, creating a vicious circle.


Congress can turn this into a virtuous circle by requiring TSA to improve training, testing, wages, equipment procurement and utilization, and workplace safety, while expanding efforts to recruit new full-time screeners and banning mandatory overtime. Collectively, these changes would help produce the high-quality, stable professional workforce Congress envisioned when it passed ATSA.

SCREENERS DENIED VETERANS’ PREFERENCE
[Veterans’ Preference is] a reward for patriotic duties by a grateful country willing to recognize the sacrifices of its servicemen when peace comes.





— U.S. Office of Personnel Management (OPM) website


Veterans’ Preference has been a cornerstone of federal personnel policy since the Revolutionary War and a pillar of federal employment law for more than 60 years. It is a covenant the government makes with those willing to pay the ultimate price in defense of their country — that if you serve in the armed forces, you will get preference in hiring for government jobs and you will be the last to go if there is a Reduction-In-Force (RIF).


But Veterans’ Preference is more than a statement of values, more than “a reward for patriotic duties by a grateful country.” It also improves the quality of the federal workforce by ensuring that those who have gained the skills and experience only available through the military continue to utilize them in serving their nation. In the area of homeland security, it is especially critical that the nation avail itself of the expertise and wisdom of veterans.

TSA Denies Veterans’ Preference, Violates Intent of Congress
For these reasons, Congress made clear in ATSA that TSA is to apply Veterans’ Preference just like the rest of the federal government:

Veterans preference.‑‑The Under Secretary shall provide a preference for the hiring of an individual as a security screener if the individual is a member or former member of the armed forces and if the individual is entitled, under statute, to retired, retirement, or retainer pay on account of  service as a member of the armed forces. 


Nevertheless, TSA repeatedly ignores Veterans’ Preference in its hiring, promotion and layoff decisions by redefining what it means to be a veteran. TSA only counts as veterans those who are retired from the armed forces, not those who leave active duty. This is contrary to OPM’s definition that a veteran is anyone who has served in the military and been honorably discharged. Never before have different federal agencies been allowed to establish their own definition of what constitutes a veteran and who is eligible for Veterans’ Preference.

Opt-Outs End Veterans’ Preference

Veterans Preference only applies to government employees, not to the employees of private contractors working for the federal government. Therefore, any airport choosing to opt-out would be taking a situation where Veterans’ Preference should be observed and turning into one in which it is not.

Veterans Denied Recourse

Veterans harmed by TSA’s refusal to follow the will of Congress — and the tried and true practices of every other arm of the federal government — have found themselves without any avenue of appeal. Neither the Merit Systems Protection Board (MSPB) nor the federal courts have agreed to enforce Veterans’ Preference. Only congressional action can right this colossal injustice — and ensure that the airport screeners TSA employs are the best qualified individuals available.


SCREENERS DENIED COLLECTIVE BARGAINING RIGHTS

The right of workers to organize and bargain collectively to gain a voice in the workplace has been enshrined in American law for 70 years — indeed, it is protected under the First Amendment’s guarantee of freedom of speech and freedom association. Yet this right is being wrongly and unfairly denied to TSA employees, to the detriment of homeland security. 

Collective Bargaining Strengthens the Fight Against Terrorism

Collective bargaining empowers workers to make their views known in the workplace. This is viewed by enlightened management not as a threat but an asset. It is the employees who know first-hand how procedures are working on the ground. They see what is functioning well and what is not, and they develop valuable ideas, rooted in reality rather than theory, about how to improve efficiency and effectiveness. Indeed, many management “gurus” often cite worker participation as the key to productivity and, in the private sector, profitability.


At TSA, where management decisions have directly caused most of the problems documented in the previous section, this workers’ voice would most assuredly strengthen aviation safety.


Collective bargaining holds many other benefits for homeland security. It empowers workers to voice opinions and make suggestions without fear of retribution, as often occurs today. It empowers workers to use their best judgment without having to constantly look over their shoulder and be second-guessed — an environment that exists today, causing low morale and productivity. It empowers workers to improve on-the-job safety, thereby reducing the number of injuries and the amount of lost time. And it empowers workers to raise their wages to levels that will ensure stable employment and lower turnover.



It is also important to know what collective bargaining does not do. It does not inherently create an adversarial environment — in fact, the atmosphere at TSA could not possibly be more adversarial than it is today. AFGE and other unions always seek cooperation in pursuit of the mutual goal of maximizing worker productivity and serving the American people better. It does not prevent managers from terminating incompetent workers or taking the steps they need to run TSA effectively. Rather, it ensures better testing and due process, thereby reducing the number of capable employees being wrongly forced out of jobs and raising workers’ confidence that they will be judged on their merits rather than the whims of a particular supervisor. 


All the evidence that collective bargaining strengthens homeland security is already apparent at other agencies:

· Federal Emergency Management Agency (FEMA) employees are represented by AFGE and this critical agency, not coincidentally, is widely viewed as one of the most effective in the federal government. FEMA also has low turnover and complaint rates, and its injury and illness rate in FY 2004 of 4.8 percent is among the lowest in DHS.

· Border Patrol employees similarly have been represented by AFGE for many years. Not coincidentally, they receive far superior training than airport screeners (11 weeks to start) and their union representation has enhanced, not hindered, their effectiveness at keeping terrorists, drug smugglers and criminals out of our country.

· Correction officers are represented by AFGE, whose advocacy of better guard-prisoner ratios and improved safety is critical to ensuring better order in the federal prisons.


TSA’s effectiveness would be similarly improved if it would take a page from its sister agencies at DHS and the Department of Justice

TSA Denied Right to Union Representation

TSA claims that ATSA leaves to TSA the decision about whether to allow collective bargaining. While AFGE believes this is a mistaken interpretation of the statute, it now is clear that a legislative remedy is necessary, for the following reasons: First, TSA management has yet to show itself worthy of Congress’ confidence, and any ambiguities in ATSA should be corrected. Second, collective bargaining would improve TSA’s ability to fulfill its mission for the reasons stated above. And third, collective bargaining is a fundamental American right, one of the freedoms our nation is fighting for in the war on terrorism. It is a decision that should be left up to the employees to decide democratically, not unilaterally imposed by legislative fiat or management dictate.


Since the creation of TSA, AFGE Local 1 has organized airport screeners and many are proud union members. Through this activity, AFGE has filed petitions before the Federal Labor Relations Authority (FLRA) to obtain recognition as the representative of all TSA employees at airports throughout the country.  


On January 8, 2003, James Loy, then-under secretary of transportation, issued a directive prohibiting TSA screeners from engaging in collective bargaining or from being represented for the purpose of engaging in bargaining by a union.  


This was bad enough, but TSA went one step further, refusing to allow an election to be held for exclusive union representation even outside the scope of collective bargaining (such as assistance with grievances or appeals).

“Catch 22” for Employees Seeking Union Representation

On January 9, 2003, the day after Loy issued his directive, AFGE filed suit in federal court charging that (1) Loy lacked the statutory authority to issue it; (2) the directive would deprive employees of their right to free speech and association under the First Amendment and equal protection under the Fifth Amendment; and (3) that it was contrary to ATSA and otherwise arbitrary and capricious. The case is known as AFGE v. Loy, Transportation Security Administration.


The government filed a motion to dismiss contending that the court lacked jurisdiction to determine the scope of the Loy’s statutory authority. In a breathtaking leap of legal logic worthy of Joseph Heller’s book, “Catch 22,” TSA noted AFGE’s representation petitions to the FLRA and claimed both that the FLRA was the only judicial body with jurisdiction to review Loy’s January 8th  directive and that the FLRA did not have jurisdiction over TSA.


In May 2004, the Court agreed with the government that the FLRA is the institution empowered to review TSA’s denial of collective bargaining and decide whether the agency exceeded its authority and violated the U.S. Constitution. However, the Court did find that when the FLRA issues such rulings based on section 7111 of the U.S. code, the decision is subject to appellate review, though this is inconsistent with previous rulings.


Prior to the Court’s decision in Loy, the FLRA ruled that it did not have jurisdiction over the AFGE representation petitions for TSA screeners.  At that time, case law suggested that the FLRA decision was not subject to appeal because it was based on Section 7111, so AFGE declined to do so.


It appears now that the only possible legal avenue to secure airport screeners’ collective bargaining rights would be to file a new set of representation positions before the FLRA, and then appeal an FLRA ruling that it has no jurisdiction before the U.S. Court of Appeals.


There is a far less convoluted remedy to this unfair denial of airport screeners’ rights — congressional legislation requiring TSA to engage in collective bargaining with screeners if they chose union representation, and making clear FLRA’s authority to adjudicate any disputes.

AFGE Local 1 Proudly Represents Screeners 


While AFGE Local 1, with the full support of its national union, will keep fighting through every available channel to win collective bargaining rights for airport screeners, it will also continue to represent members in other ways. For example, AFGE Local 1 is helping to give voice to screeners’ concerns about TSA mismanagement, helping members take action to resolve problems or grievances, pursuing litigation when necessary, and lobbying Congress for the needed changes outlined in this paper. Above all, AFGE Local 1 is working with its members to make them more effective on the job and ensure that the flying public is more secure.

SCREENERS DENIED WHISTLEBLOWER PROTECTIONS

Nowhere are whistleblower protections more critical than in homeland security. Whistleblowers such as FBI Minneapolis Chief Division Counsel Coleen M. Rowley — who revealed how FBI headquarters blocked Minneapolis FBI agents from fully investigating Zacarias Moussaoui in August 2001
 — perform an invaluable national service in making America safer. There is too much at stake for the concerns of people on the front lines of the war on terrorism to be ignored — or worse, for them to be silenced out of fear of losing their jobs. With no margin for error, all employees should feel empowered to speak up about anything they see or experience that is not right.

TSA Violates Intent of Congress and Its Own Promises

In enacting ATSA, Congress made clear that the new government workforce of airport screeners should be fully covered by whistleblower protections. Congress did this by mandating that the TSA adopt the personnel system in place at the Federal Aviation Administration (FAA).
 The FAA system expressively incorporates Title 5 whistleblower protections, including provisions for investigation and enforcement.


TSA itself promised to uphold these protections. As TSA Undersecretary John Magaw testified under oath before the House Appropriations Subcommittee on Transportation on June 20, 2002:

In addition to base pay, [TSA] employees will receive overtime at time and a half benefits similar to other Federal employees and will be covered by similar worker protections like Equal Employment Opportunity and whistleblower protections.  [Emphasis added.]


Despite these words, TSA’s actions make clear that it has no intention of keeping this promise or following the intent of Congress. TSA has argued before the Merit Systems Protection Board (MSPB) that the FAA system and its whistleblower protections do not apply due to a statutory note within ATSA. It states that “notwithstanding any other provision of law,” the TSA administrator may “employ, appoint, discipline, terminate, and fix the compensation, terms, and conditions of employment of Federal service for [airport screeners . . . and] shall establish levels of compensation and other benefits for individuals so employed.”
 TSA’s actions have followed suit — it has failed to provide whistleblower protections and has disciplined and fired employees who had the courage to expose flaws in TSA management and airport screening operations.

Whistleblowers Left in a Black Hole

In a typical whistleblowing case, a government employee who feels he or she was subject to unfair disciplinary action or termination files a written complaint with the Office of Special Counsel (OSC).  This is true for TSA screeners pursuant to a Memorandum of Understanding between OSC and TSA.  


The OSC then reviews the complaint to determine whether to bring the complaint itself on behalf of the whistleblower or to close the inquiry. In 99 percent of all cases, OSC closes the inquiry without taking action. For these employees, the next step is to file an individual right of appeal with the Merit Systems Protection Board (MSPB). Thus, in the vast majority of cases, it is the MSPB that decides whether whistleblower protections apply.


At one point, TSA actually agreed that these procedures would apply to the agency. In a response to the Brooks v. DHS case, TSA wrote, “[T]he [Merit Systems Protection] Board lacks jurisdiction over appeals filed by TSA security screeners. One exception is a screener may file an individual right of action (IRA) appeal alleging whistleblower retaliation under 5 USC § 2302(b)(8) for personnel actions that occur on or after March 1, 2003.”
 [Emphasis added.]


However, TSA subsequently reversed this position. And on August 12, 2004, the MSPB ruled that airport screeners do not have the individual right of appeal in whistleblowing complaints.
 This means that 99 percent of the time, there is no avenue of redress a screener can take when he or she feels retaliated against for protected whistleblowing activity.


Even the Courts have refused to step in and protect these fundamental rights. On November 9, 2004, the U.S. Court of Appeals for the Federal Circuit upheld the MSPB’s decision that it did not have jurisdiction to rule in cases brought by screeners against the TSA, including those alleging whistleblower protection violations.

As a result, the only way to restore full whistleblower protections to airport screeners and strengthen aviation security as a result, is for Congress to take action.

SCREENERS DENIED DUE PROCESS, CONSTITUTIONAL RIGHTS 

Congress made clear in ATSA its intent to produce a well-paid, highly-professional, low-turnover screener workforce. But the capable employees needed for this critical homeland security function are going to find the prospect of becoming an airport screener a lot less appealing if due process does not apply; that if they are unfairly treated or disciplined, they have no avenue of appeal.


Unfortunately, that is exactly what has happened at TSA, aided and abetted by series of court rulings AFGE believes are misguided. Fixing this serious impediment to achieving the goal of ATSA requires congressional action.

No Way to Address Broken Promises on Pay

As the case of Justin McCrary (described on page 13) illustrates, screeners who are paid less than they were promised have no means of remedying this injustice. According to the Court’s ruling in McCrary v. Stone, airport screeners do not have an employee contract with TSA, and so have no rights to enforce even written pay promises.


The ruling denies due process not only to screeners like McCrary who are being paid at a lower hourly rate than TSA pledged, but also to those who were told they would receive differential pay for Sunday or night work and then do not receive it.


In addition, TSA maintains its employees are not covered by the provisions of the Back Pay Act. TSA Deputy Chief Counsel Rochelle F. Granat told AFGE that as a matter of law, TSA is not bound by the Back Pay Act because it is a Title 5 provision, and that TSA would take this position in court, which it has.

No Way to Address Leave, Dismissal Disputes

There is no due process for resolving leave issues either. If a screener takes sick leave and the manager subsequently decides to instead classify it as leave without pay and fires the screener as a result, the screener has no place to go to challenge the decision.


All other federal employees facing such circumstances would first go to the Office of Personnel Management (OPM), which has the responsibility to review disputed sick leave claims. However, OPM maintains it has no jurisdiction over sick leave claims for screeners unless TSA specifically asks for its assistance. TSA has made no such request so OPM refuses to do anything.


In a case that leads to dismissal, all other federal employees wishing to challenge the decision would go to the Merit Systems Protection Board (MSPB). However, MSPB claims it has no jurisdiction over TSA.


In other words, under the current system, airport screeners have no right to challenge leave or dismissal decisions whatsoever.


And TSA’s treatment of leave often is arbitrary and capricious. For example, a screener in San Diego who takes five days of sick leave in any 12-month period or two days in any 30-day period is subjected to “verbal counseling” — the first step on the road to termination.
 All it takes is one bout of the flu for a screener (or his or her children) to set this process in motion. Adding insult to injury, this policy was implemented retroactively, meaning employees who were following all the guidelines in place at the time could be disciplined for violating rules not yet formulated.

Second-Class Employees


TSA has chosen to classify airport screeners as Excepted Service Appointments (ESA), rather than  Competitive Service Appointments (CSA). ESA employees are considered temporary and are denied the rights provided to CSA employees who are considered permanent.


In 2002, when TSA was starting and needed to hire tens of thousands of screeners in a short amount of time, there was some justification for going the ESA route. That rationale no longer exists. The only conceivable reason for not changing is TSA’s desire to deny screeners the right to due process in challenging any management decisions or disciplinary action.


In fact, because screeners are still classified as ESA employees, Title 5, which covers the due process rights of CSA employees, does not apply to them.


Congress needs to intervene and insist that TSA classify screeners as CSA employees with full due process rights.

Screeners Can Be Fired Without Justification

An airport screener who is fired for any reason — it could be for being a whistleblower, joining a union, a sick leave dispute, complaining about something, or even because the supervisor just does not like him or her — has no avenue of appeal.


As noted above, normally, the MSPB reviews termination decisions that are challenged by the employee. However, the MSPB has repeatedly insisted it has no jurisdiction over TSA. While the Conyers v. MSPB case was nominally about Veterans’ Preference, the court’s ruling was broader than that. It held that the MSPB was divested of jurisdiction to hear appeals alleging violations of general federal statutes involving federal screeners.
 So the MSPB is off-limits.


While the DHS has created a body comparable to MSPB to hear similar cases within the department, it does not apply to TSA. Once again, screeners have nowhere to go and congressional action is needed to remedy this injustice.


Individuals wrongly fired with no right of appeal include Rick Brooks, the whistleblower whose case is described on page 23, John Gavello, who was fired for exercising his right to join a union (see below) and the plaintiffs in other cases (Ferace and Cummings) currently pending in federal court.

The Constitution Does Not Apply!



The courts have actually gone so far as to rule that the Bill of Rights stops at TSA’s door.


John Gavello was a baggage screener working at Oakland Airport who was fired for exercising his First Amendment rights of freedom of speech and association by joining a union, AFGE Local 1. He was disciplined and then terminated after he contacted AFGE’s Office of General Counsel with a grievance he had about baggage handling practices. AFGE obtained direct evidence from Gavello’s supervisor that TSA planned to fire Mr. Gavello for union activity and would have done so even if he had not sought legal assistance from union attorneys.


Because airport screeners are the only government employees denied access to the Federal Labor Relations Authority (FLRA) to resolve union-related disputes (see above), Gavello had no choice but to go to court. He and AFGE Local 1 filed suit charging violation of his First Amendment rights.


In response, the U.S. Department of Justice argued that the court has no jurisdiction over the case because it has no right to review a TSA decision to fire an employee even if the termination is unconstitutional.


On December 2, 2004, the court dismissed the case. The judge did not address whether Gavello’s constitutional rights to freedom of speech and association were violated. Instead, she washed her hands of the entire question:

Congress is better equipped than the courts to strike an appropriate balance between employees’ interests in remedying constitutional violations and the interests of the government and the public in maintaining the efficiency, morale and  discipline of the federal workforce.


In other words, the courts will not enforce the U.S. Constitution when it comes to TSA employees. Only Congress can do so. As inexplicable as this ruling is, it makes the congressional action that much more imperative.

EEO Becomes Court of Last Resort — for Now

With OPM, MSPB, FLRA and OSC off-limits to airport screeners — and the courts refusing to become involved — the Equal Employment Opportunity Commission has become the court of last resort.


However, even this less-than-ideal venue for some of these cases may cease being an option for screeners. A ruling in the Tucker v. Ridge case found that ATSA granted TSA the authority to ignore the provisions of the Rehabilitation Act in its hiring policies. In other words, if TSA’s procedures cause disabled applicants or screeners not to be hired, it does not violate the Rehabilitation Act.
 Thus, the decision creates a precedent to suggest that TSA is not bound by any EEO laws.

THE SAFE AVIATION BY EMPOWERING FEDERAL EMPLOYEES ACT

On behalf of the thousands of airport screeners it represents, AFGE urges Congress to resolve these problems and restore the promise of ATSA by taking action to ensure a high-quality, professional, stable workforce of federal aviation screeners.


Congress created a sound framework for protecting aviation security through ATSA. Lawmakers need not reinvent the wheel. Nor should they return to the unaccountable privatized system responsible for 9/11. Rather, all that is needed is legislative action to strengthen TSA by empowering screeners to do their jobs to the best of their ability, and to dignify their work by restoring full constitutional and due process rights, including the right to bargain collectively should they so choose.


Thus, AFGE urges Congress to pass the Safe Aviation by Empowering Federal Employees (SAEFE) Act. The SAEFE Act would keep airport screeners publicly accountable and build the skilled, stable professional workforce needed to maximize security through the following 12 key provisions:

1) Deny Airports the Opt-Out Option

The central issue at stake is what will best protect the flying public. Recent history, from 9/11 to the current Covenant scandal, makes clear that, for all of TSA’s problems, government screeners do a better job of deterring would-be hijackers and terrorists than unaccountable private screeners. Therefore, airports should not be allowed any option that would compromise security.


In addition, the current existence of the opt-out option and the current push for privatization is sapping the morale of TSA employees who work long hours under very difficult conditions for modest pay while denied the tools they need to do their jobs as effectively and efficiently as possible. Congress should end the opt-out now and help TSA do the job it was charged with by Congress.

2) Improve Training

Training is the most important element in ensuring universally high screener quality. Congress should fix the flaws in TSA’s training programs by:

· Allocating additional time for training, especially by ensuring that at least three hours a week of ongoing training actually takes place for every single screener;

· Insisting that the training provided precisely match the duties of each screener, with ample time on the equipment he or she uses;

· Mandating that TSA provide adequate space for training at each airport, with additional funding if necessary to secure the needed rooms;

· Improving the quality of trainers; and

· Requiring each federal security director (FSD) to employ a training coordinator who is responsible for tabulating and reporting the number of training modules each screener has finished.

3) Improve Testing

Testing must be tough enough to guarantee full competence in screeners and sound enough to ensure that capable employees are not unfairly weeded out. Congress can achieve this by fixing the flaws in TSA’s current testing procedures. Lawmakers should require TSA to:

· Test screeners on the actual equipment they use and the actual procedures they must follow;

· Pilot-test and validate the passing scores of all examinations before they are implemented;

· Standardize instructor delivery, test scenarios, scoring of performance steps, and the test equipment or props used; and

· Increase the retraining provided to individuals failing the first test before they take the test a second time when their jobs will be on the line.

4) Lift the Staffing Caps

Congress should lift the current cap of 45,000 full-time-equivalent screeners to allow the hiring of additional screeners wherever they are needed. Lawmakers also should require TSA to focus on hiring full-time, rather than part-time, screeners and improve its hiring practices — with less reliance on the private contractors it is unable to properly supervise — so that all needed, new positions are filled with qualified individuals.

5) Settle with Screeners Regarding the Level of Pay Promised

Congress should end TSA’s “bait and switch” pay practices. Lawmakers should require that TSA put all job offers to airport screeners in writing with clear terms about hourly wages, overtime, pay differentials, benefits, etc. — and that TSA adhere precisely to those terms, with severe penalties for managers not doing so and back pay for the employees who were harmed.

6) Eliminate Mandatory Overtime 


Concomitant with hiring sufficient staff, Congress should require TSA to end the current practice of mandatory overtime, which reduces screener effectiveness and increases screener turnover. The only exceptions should be temporary emergency situations.

7) Deploy the Best Available Equipment


The technologies already have been developed to both speed the process of screening passengers and baggage, and increase screeners’ effectiveness at stopping terrorists. Congress should direct TSA to rapidly deploy equipment, such as multi-view x-ray machines and backscatter x-rays, utilizing these vital technologies. If TSA needs additional funding for this purpose, Congress should appropriate it.

8) Guarantee Screeners Collective Bargaining Rights

Union representation empowers government employees to do their jobs to the best of their ability. And effective, capable management does not find unions an impediment to achieving its goals; rather it finds labor a partner, as already exists at FEMA, the Border Patrol and elsewhere in the federal government. Moreover, the right to join a union is protected under the First Amendment, which guarantees freedom of expression and assembly.


Congress should require TSA to allow all employees the right to collectively bargain should a majority choose to do so. TSA employees should have a voice in workplace decisions and a way to apply their wisdom and experience in strengthening the screening process.

9) Guarantee Full Whistleblower Protections


Empowering whistleblowers to raise their concerns before a security breach happens may well be the single most effective way to prevent another 9/11. Both as a matter of homeland security and as a function of what ought to be every worker’s fundamental right, Congress should explicitly state that all TSA employees will receive full whistleblower protections.

10) Guarantee Veterans’ Preference

Once again, this is both an issue of strengthening homeland security and a matter of fundamental rights. As it has since the nation’s founding, Veterans’ Preference should apply everywhere in the federal government — and especially at TSA. Congress should explicitly insist that TSA fully observe the provisions of the Veterans’ Preference Act and the Veterans’ Employment Opportunities Act, and that it use the same definition of “veteran” used throughout the federal government.

11) Convert Screeners to Competitive Service Appointments

If airport screeners are to be a stable, professional workforce, they should be treated as such. They should be classified as Competitive Service Appointments — not Excepted Service Appointments — and provided with the full rights and responsibilities of all permanent federal employees.

12) Guarantee Full Due Process and Constitutional Rights 


Bizarre as it may seem, it appears from court rulings in cases such as Gavello v. Stone that Congress needs to enact legislative language making clear that the U.S. Constitution fully applies to TSA employees.


In addition, Congress should guarantee airport screeners the same due process rights available to other federal employees. That means the right to go before the Federal Labor Relations Authority (FLRA) on issues of union representation and collective bargaining; the right to go before the Office of Personnel Management (OPM) on issues of pay, benefits and leave; and the right to go before the Merit Systems Protection Board (MSPB) on issues of discipline and termination.

*  *  *


Through this legislation, Congress can go a long way toward ensuring that the United States has the tightest airport security in the world and that our nation never again has to endure another 9/11.

Only a highly-trained, well-paid, fully-empowered professional public workforce can provide the protection the American people need and expect in the post-9/11 world.





AFGE Recommends





	AFGE urges Congress to pass the Safe Aviation by Empowering Federal Employees (SAEFE) Act. The SAEFE Act would keep airport screeners publicly accountable and build the skilled, stable professional workforce needed to maximize security by:





Denying airports the opt-out option, which saps the morale of the current workforce  and would lead to weaker security;





Improving training by allocating more time and space to this essential function and providing better curriculum and trainers;





Improving testing by conducting it on the equipment and procedures screeners actually use and strengthening the retraining provided to those who fail their first test;





Lifting the staffing caps to allow the additional hiring of screeners where needed;





Requiring TSA to settle with screeners regarding the level of pay promised when they were hired;





Eliminating mandatory overtime except in emergency situations;





Deploying the best available equipment to increase screeners’ efficiency and effectiveness, while simplifying the screening process for passengers.





Guaranteeing full collective bargaining rights to airport screeners;





Guaranteeing whistleblower protections to airport screeners;





Guaranteeing Veterans’ Preference to airport screeners;





Converting screeners to Competitive Service Appointments with all the rights and responsibilities of permanent federal employees; and





Guaranteeing due process and constitutional rights to airport screeners.








Reintroducing cost incentives to the airport screening system through the renewed use of private contractors would only invite another catastrophe.








Weeding Out the Good Apples





	A case study in TSA’s incompetence at testing is provided by a baggage screener working at New York’s John F. Kennedy International Airport who had received consistently high job performance reviews. However, she was tested on re�certification for passenger screening techniques. Since she was tested on work she was not performing, she failed her certification exam and was terminated.





	With AFGE representation, she filed an appeal with the Disciplinary Review Board. Though it took five long months to respond, the Board did find that she “should have been returned to passenger screening duties in preparation for the certification process” and reinstated her to her position with compensation for lost pay and leave. However, she declined the offer, having found a new job which she said treated her better than TSA management.








Bait and Switch





	Justin McCrary accepted a screener position in September 2002. He did so based on an offer letter from TSA stating that he would be paid a set rate plus locality pay. But when McCrary received his first paycheck, he realized he was being paid less than the offer letter stated. He tried every route imaginable to correct what he assumed was an error, but kept running into brick walls.





	As a result, McCrary’s only option was to file suit. The Department of Justice (DoJ) argued that the case should be dismissed because federal screeners do not have an employment “contract” with the government and therefore do not have contract protections. In addition, DoJ argued that TSA can set any rate of pay and change it whenever they please without regard to the U.S. Constitution.





	The Court sided with DoJ and McCrary has never received the correct salary. But if the federal government’s priority is to ensure homeland security by preventing terrorists from boarding airplanes, shouldn’t TSA be required to uphold its promises? What possible public benefit is achieved by trying to justify unethical practices that thwart Congress’ desire to professionalize airport screening?








Collective bargaining holds many other benefits for homeland security. It empowers workers to voice opinions and make suggestions without fear of retribution . . . It empowers workers to use their best judgment . . . It empowers workers to improve on-the-job safety . . . And it empowers workers to raise their wages to levels that will ensure stable employment and lower turnover.








With no margin for error, all employees should feel empowered to speak up about anything they see or experience that is not right.








No Place to Go





	The case of Vincent Curtis Conyers illustrates the no-win dilemma faced by veterans at TSA. In July 2002, Conyers applied for the position of supervisory transportation security screener within TSA, but was not selected. In response, he appealed this decision to the MSPB, charging in part that TSA violated the Uniformed Service Employment and Reemployment Act of 1994 and the Veterans’ Employment Opportunities Act of 1998. An administrative judge ruled that the MSPB did not have jurisdiction over the case based on Section 111(d) of ATSA, which grants TSA power to appoint applicants to screener positions “notwithstanding any other provision of law.” On March 15, 2004, the MSPB upheld the administrative judge’s decision.a





	Conyers then appealed the MSPB decision to the Court of Appeals for the Federal Circuit. The Court held that the MSPB was denied jurisdiction to hear appeals alleging violations of Veterans’ Preference and other general federal statutes regarding airport screener positions.b Thus, Conyers and other veterans have no place to go to enforce their Veterans’ Preference rights. 











The capable employees needed for this critical homeland security function are going to find the prospect of becoming an airport screener a lot less appealing if due process does not apply; that if they are unfairly treated or disciplined, they have no avenue of appeal.








Turnover Goes in the Wrong Direction





Various news reports show airport screener turnover skyrocketing:


November 2002 — 2 percent average nationally


February 2003 — 4 percent average nationally


October 2003 — 14 percent average nationally


February 2004 — 15 percent to 36 percent at eight large airports


August 2004 — 20 percent average nationally according to the testimony of Admiral Stone


April 2005 — above 30 percent nationally


Sources: Los Angeles Times, Chicago Tribune, The Washington Post, Airports.





Congress got rid of private screeners in 2001 — with good reason. The private system was revealed by 9/11 and daily experience to be a sieve, characterized by screeners' low pay, low morale and high turnover.


Returning a law�enforcement function to private companies with profit motives is an ideologically driven idea short on common sense. Would the FBI contract out for agents?


— USA Today, February 9, 2005








TSA to Whistleblower: “You’re Fired!”





Rick Brooks was hired by TSA as a security screening supervisor on March 31, 2002.  Assuming his probationary period was over, enabling him to raise concerns without fear of retaliation, he made statements to a human resources specialist in April 2003 criticizing management. He said the federal security director should not be holding non-competitive promotions but rather should allow all screeners to apply competitively for all supervisory positions. He also expressed concerns that discipline was being inconsistently imposed.





Before his comments, Brooks had an unblemished performance record. On May 5, 2003, less than two weeks after he spoke with the human resources specialist, Brooks received a Memorandum of Counseling. One week later, he received a Letter of Warning. In June 2003, Brooks was demoted. In July, he was placed on administrative leave, and he lingered on administrative leave for months. Ultimately, Brooks was terminated, without ever having the right to challenge these violations of federal whistleblower protections. 











Leave Without Recourse





	As with other rights, sick leave for airport screeners is often wrongly denied. For example, a screener from John F. Kennedy International Airport in New York had to take 10 days of sick leave due to pneumonia and three days of bereavement due to a death in the family over a six-month period. TSA had no evidence that this leave was anything other than justified. Nevertheless, management placed the screener on six months probation and informed her that if she called in sick again anytime during this period, she would be terminated. Unlike other federal employees, she has no means of appealing this action.





	A screener in San Diego was “counseled” after she had to take eight sick leave days to attend to the medical needs of her disabled son, who required surgery for a broken a leg. She explained to supervisors that she wanted to takes the days as leave under the Family and Medical Leave Act (FMLA), which requires employers to allow employees time off to care for ill or injured relatives, but her supervisors were ignorant of FMLA’s provisions.





	Another San Diego screener was fired after supervisors changed his schedule without properly informing him. He worked as previously scheduled on December 30, 2004 — unbeknownst to him, this was now supposed to be a day off — yet his supervisor said nothing about the new schedule. He did not go to work the next two days because they had been scheduled as days off and, as his experience the day before makes clear, he was not made aware this was no longer the case. He was fired because this issue came on top of previous leave he had taken because he was injured on the job. Despite the spurious grounds for his dismissal, his termination letter informs him, “you do not have appeal or grievance rights with respect to your discharge.” 





[May have other stories from San Diego to insert as of 3/8/2005 — can add then.]





When the political posturing is over, rational people will see that American screeners today are the best we have ever had and that they are limited only by current technology and security procedures . . .


—TSA Spokesperson Mark Hatfield, Jr.     


(Associated Press, April 16, 2005)





[I]t infuriates me when I hear the screeners blamed for these problems. It isn't them. It's the inadequate technology.


— Admiral David Stone





Covenant knew full well it was failing in its job to protect the flying public and cheated in order to keep a federal contract that paid the company $72 million in 2004 alone.
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